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SUMMARY:

We have analyzed the case and rebuttd briefs of the interested partiesin the less-than-fair-vaue
investigation of certain frozen and canned warmwater shrimp from the Socidist Republic of Vietnam
(“Vietnam”). Asaresult of our analysis, we have made changes from Notice of Preliminary
Determination of Sales a Less Than Fair Vaue, Negative Prdiminary Determination of Critical
Circumstances and Postponement of Final Determination: Certain Frozen and Canned Warmwater
Shrimp from the Socidist Republic of Vietham (APreliminary Determination@), 69 FR 42672 (July 16,
2004) and Natice of Amended Prdiminary Antidumping Duty Determingtion of Sales at L ess Than Fair
Vdue: Certain Frozen and Canned Warmwater Shrimp from the Socialist Republic of Vietnam
(AAmended Preliminary Determination@), 69 FR 53411 (September 1, 2004).

The specific margin caculation changes for Camau Frozen Seafood Processing Import Export
Corporation (ACamimex@) can befound in Analysisfor the Find Determination of Certain Frozen and
Canned Warmwater Shrimp from the Socidist Republic of Vietnam: Camimex (ACamimex Find
AndyssMemo@). The specific margin caculation changes for Minh Phu Seafood Corporation
(AMinh Phu@ can befound in Andysisfor the Find Determination of Certain Frozen and Canned
Warmwater Shrimp from the Socidist Republic of Vietnam: Minh Phu (AMinh Phu Find Andyss
Memo@. The specific margin calculation changes for Minh Hai Joint Stock Seafoods Processing
Company (ASMH@) can befound in Analysisfor the Find Determination of Certain Frozen and
Canned Warmwater Shrimp from the Socidist Republic of Vietnam: Segprodex Minh Hai (ASMH
Find Andyss Memo@).

We recommend that you approve the positions we have developed in the ADiscussion of the

| ssues@section of this Issues and Decison Memorandum. Below is the complete list of the

issues in this antidumping duty investigation for which we received comments and rebuttal

comments' from interested parties:

GENERAL COMMENTS:

Comment 1. Raw Shrimp Price
Comment 2. The Department=s Zeroing M ethodology

Comment 3. Surrogate Valuefor Water



A.

B.
Comment 4.

A.

B.

C.
Comment 5:

A.

B.
Comment 6:

Comment 7:
A.
B.
C.
Comment 8:
A.
B.
C.

D.
Comment 9:

Comment 10:
A.
B.

C.

Comment 11:

Water Ratesin Bangladesh

Water Value Conversion Error

Financial Ratios

Surrogate Company Financial Ratios

By-Product Offset for Mandatory Respondents

Inclusion of Factor X and Factor Y in Surrogate Financial Ratios
Company Specific | ssues, Camimex

Headless Shell-on (“HL SO”)-to-Headless Shell-off (*HOSO”)
Conversion

Internationa Freight

Total Adverse Facts Available (“* AFA”) for Kim Anh Co. Ltd. (“Kim
Anh")

Company Specific I ssues, Minh Phu

HL SO-to-HOSO Conversion

Cold Storage

Partial AFA for Direct Labor

Company Specific I ssues, SMH

Market Economy Purchase

Recalculation of a Surrogate Expense for SMH

Calculation of Weighted-Average U.S. Pricesand Normal Valueson a
CONNUM -Specific Basisfor SMH

HL SO-to-HOSO Conversion

Weight-Averaging Respondent Marginsby Net U.S. SalesValueto
Calculate Separ ate Rates

Calculation of Vietnam-Wide Margin

The Department Should Eliminate the Country-Wide Rate In All Cases

The Department should not Apply AFA tothe

Vietham-Wide Rate

The Department Chose an Incorrect AFA Rate

Separ ate Rate Calculation

Comment 12: The Department Should Amend Its Customs I nstructionsto Include

Additional Company Names Discussed in Section A Responses

BACKGROUND:

The merchandise covered by thisinvedtigation is certain frozen and canned warmwater shrimp
as described in the AScope of the Investigation@section of the Federa Regigter notice. The
period of investigation (APOI@) is April 1, 2003, through

September 30, 2003. In accordance with Section 351.309(c)(ii) of the Department=s
regulations, we invited parties to comment on our Prdiminary Determination and our Amended
Prdiminary Determination  From March 17 through March 24, 2003, the Department

conducted sdes and factors of production verifications of al Mandatory Respondentsin
Vietnam. See Memorandum from Paul Waker, Case Anays through Alex Villanueva, Acting
Program Manager to the File Regarding the Verification of Sales and Factors of Production for

Camau Frozen Seafood Processing Import Export Corporation (ACamimex@ in the

Antidumping Duty Investigation of Certain Frozen and Canned Warmwater Shrimp from

Vietnam (ACamimex Verification Report@, dated October 7, 2004, Memorandum from

Nazak Nikakhtar, Case Andy4 through Alex Villanueva, Acting Program Manager, to the File

Regarding the Verification of the Response of Kim Anh Co., Ltd. (AKim Anh@ with Regard to




the Sdles of Certain Frozen and Canned Warmwater Shrimp (AKim Anh Verification
Report@), dated September 27, 2004, Memorandum from John LaRose, Import Compliance
Specidig through Alex Villanueva, Acting Program Manager, to the File Regarding the
Verification of the Response of Minh Phu Seafood Processing Corporation (AMinh Phu@),
Minh Qui Seafood Corporation (AMinh Qui@. Minh Phat Seafood Corporation (AMinh
Phat@ with Regard to the Sales and Factors of Production of Certain Frozen and Canned
Warmwater Shrimp (AMinh Phu Verification Report@), dated October 12, 2004,
Memorandum from Nicole Bankhead, Case Analyst through Alex Villanuava, Acting Program
Manager, to the File Regarding the Verification of the Response of Minh Hai Joint Stock
Seafoods Processing Company (ASeaprodex Minh Hai@ with Regard to the Sdles of Cartan
Frozen and Canned Warmwater Shrimp (ASMH Verification Report@), dated October 6,
2004.

On July 21, 2004 the Respondents? submitted ministerid error alegations concerning the
Department=s sugpension of liquidation ingtructions sent to U.S. Customs and Border
Protection (ACustoms@. On August 4, 2004 the Petitioners submitted rebuttal comments.
On October 20, 2004, the Respondents and the Petitioners filed their briefs. On

October 29, 2004, the Respondents and the Petitioners filed rebuttal briefs. On November 5,
2004, the Department held a public hearing in accordance with Section 351.310(d) of the
Department=sregulations.

DISCUSSION OF THE ISSUES:
Comment 1 Raw Shrimp Price

The Respondents argue that for the final determination the Department should not use the
sngle, average, raw shrimp vaue derived from the financid statement of Apex Foods Limited
(AApex@ to vaue the Respondents= head-on shell-on (AHOSO@), raw shrimp input.
Instead, the Respondents contend, the Department should use the count size-specific shrimp
input values submitted by the Respondents on September 8, 2004. The Respondents argue
that the valuesin their September 8, 2004 submissior? are; (1) from the surrogate country,
Bangladesh, (2) count size-specific, (3) public datawhich may be verified by the Department,
(4) contemporaneous with the POI and (5) represent broad market averages. The
Respondents note that there has been no debate among the interested parties as to the choice
of Bangladesh as a surrogate country from which to vaue surrogate vaues in determining factor
prices.

The Respondents argue that the Apex average vaue cannot be specific to the Respondents=
shrimp input because count size is the most important cost factor in a production process which
is based on 9ze. The Respondents contend that the Petitioners and the Department agree with
the Respondents that count Size isimportant in vauing the shrimp input. The Respondents note
that the Petitioners hired a consultant to find count size data for the Petition for the Imposition of
Antidumping Duties. Certain Frozen and Canned Warmwater Shrimp from Vietnam (December
31, 2003) (APtition@ and specificdly did not rely upon non-count size data because it
Awould have resulted in aless accurate caculaion of the estimated dumping margins@and that
Aachieving the greatest accuracy possible is the ultimate god in the Department=s margin

! Unless otherwise noted, the Respondents HOSO, raw shrimp input will simply be stated as Ashrimp
input.@

2 This data was submitted while the Department was conducting the on-site verifications of the Mandatory
Respondents and the Section A Respondent. Therefore, the Department was unable to verify the
information or conduct any further analysis.
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cdculations @ See Petition at Exhibit 1-10-C and Petitioners= January 12, 2004 submission a
29. In addition, the Respondents note that the Department acknowledged, in its Prdiminary
Determination, that the Department Awould prefer to use count-size specific surrogate vaues
for the raw shrimp input.@ See Preliminary Determination at 42684.

According to the Respondents, the Department prefers surrogate values that are; specific to the
input in question, an average non-export value, representative of arange of prices within the
POI, and tax-exclusve. See Manganese Metd From the People's Republic of China; Find
Reaults and Partid Rescisson of Antidumping Duty Adminigrative

Review, 63 FR 12441 (March 13, 1998) (AManganese Meta@. The Respondents argue that
the Department has the ability to weigh these criteria on a case-by-case basis. The
Respondents contend that the Department has consistently maintained that:

Our overarching mandate { in selecting surrogate values} isto select the best

available information (in accordance with section 773(c)(1) of the Act), which

involves weighing al of the rlevant characterigtics of the data, rather than relying solely
on one or two absolute >rules= Thereis no hierarchy for gpplying the above sated
principles. Thus, the Department must weigh available information with respect to each
input value and make a product-specific and case-pecific decision as to what the
>pest= surrogate vaue isfor each input. See Freshwater Crawfish Tall Meet from the
People's Republic of China; Natice of Fina Results of Antidumping Duty
Adminigrative Review, and Find Patia Rescisson of Antidumping Duty
Adminidraive Review, 67 FR 19546 (April 22, 2002) (A1999/2000 Crawfish
Revien@.

The Respondents argue that count size-specific shrimp input vaues are not generaly Apublicly
avalable@in Bangladesh which is evidenced by the lack of count size data provided to the
Department by interested partiesto this case. According to the Respondents, the data
contained in the Respondents= September 8, 2004 submission is public data, because it has
been made Apublidly available@by being placed on the public record of thisinvestigation. The
Respondents argue that because count size-specific datais of critica importance, the
Department must not apply an inflexible Apublidly avallable@standard. The Respondents
contend that the Apeculiar facts@of this case, and the need for count size-specific informetion,
demand acceptance of the data provided in the Respondent=s September 8, 2004 submission.

According to the Respondents, the Department has waived the Apublidly available@standard in
past cases with smilar factua records. The Respondents contend that in recent reviews of
crawfish tail meet from the people's Republic of China (“PRC”), the Department had severa
surrogete vaue options for the chief fresh, raw crawfish input, none of which fully satisfied the
criteriain Manganese Metal. The Respondents argue that, smilar to shrimp, crawfish mest is
produced from arange of specific Sizes of crawfish. The Respondents contend that instead of
using government data that was not count-size specific to vaue the fresh, raw crawfish, the
Department used private-source data because this data was the most comparable to the fresh,
raw crawfish input used by the PRC crawfish respondents. See Freshwater Crawfish Tall
Mest from the People's Republic of China; Notice of Finad Results of Antidumping Duty New
Shipper Reviews, 66 FR 45002 (August 27, 2001) (ACrawfish NSR August 2001@) at
45003. The Respondents note that the ADepartment normaly prefers to use published data
and data from government agencies, however, in this proceeding, unpublished data from a
private source provides a more appropriate match for the input the Department is attempting to




vaue @ See Freshwater Crawfish Tail Meat From the People's Republic of China; Notice of
Final Results of New Shipper Review and Find Rescisson of Review, 66 FR 64948
(December 17, 2001) (ACrawfish NSR December 2001@ and accompanying Issues and
Decison Memorandum at Comment 1. According to the Respondents, the Department made
the decision to use non-public datain the crawfish proceedings because the Apublicly
avalable@data was not appropriate given the factua record. The Respondents argue that the
Department determined the private-sourced data was appropriate because it was comparable
to the input used by the PRC crawfish producers and that Awhile we would prefer to use
published gatigtics for the valuation of the input, the clear demarcation in Sizes between
Austrdian and Chinese freshwater crawfish processed into tail meet@leads the Department to
conclude that using the non-count size-specific, public datais not appropriate in this case and
the best publicly available information on the record is the private-sourced documentation. See
1999/2000 Crawfish Review at Comment 1.

The Respondents note that normally publicly available data will be used by the Department and
that the Department occasiondly does not follow its stated norma practice, as evidenced by the
date of issuance of its Amended Prdiminary Determination in thisinvestigation. Give the
importance of count size, the Respondents suggest that the Department should exercise its
discretion and look beyond its normal practice.

The Respondents argue that, should the Department wish to question the accuracy of the data
submitted in their September 8, 2004 submission, the Department has the contact information
available to verify the data.

The Respondents note that the data contained in their September 8, 2004 submission covers
the entire POI, making the information contemporaneous. I1n addition, the Respondents
contend that the data represents a broad market average because the shrimp purchased by
Apex is done 0 over along time period from many different suppliers, making the information
representative of abroad market average.

Alternatively, the Respondents argue that if the Department chooses not to use the
Respondents= September 8, 2004 surrogate va ue data, the next best information on the
record is the frozen HL SO data the Respondents submitted to the Department on May 21,
2004. See Respondents= May 21, 2004 submission at Exhibit SV-3i. The Respondents
contend that this data consists of offer prices for block frozen, and 1QF, black tiger HLSO
shrimp from a Bangladeshi seafood trading company, Overseas Seafood Limited. According
to the Respondents, this data is count size-specific and contemporaneous with the POI. The
Respondents argue that dthough these prices are for frozen, rather than fresh shrimp, they are
by definition, conservative, as they would include some processing costs.

Finally, the Respondents argue that if the Department continues to use an average value instead
of a count size-specific vaue for the shrimp input, the Department should use the vaue incurred
by Bionic Seafood Exports Limited (ABionic@, a publicly listed shrimp processor in
Bangladesh. The Respondents contend that, unlike Apex, which processes shrimp aswell as
some non-shrimp products such as fish, Bionic processes only shrimp.

In their rebuttd brief, Petitioners note that in the Preliminary Determination, the Department
dated its preference to use publicly available data to vaue surrogate vaues from the surrogete
country in determining factor prices. See Prliminary Determingtion at 42672 and 42683.
According to the Petitioners, publicly available information increases the certainty and
predictability of the outcome of the Department=s factor vauations. The Petitioners note that
the Department analyzed the count size-specific data placed on the record and determined that




this data was Anot the most gppropriate basis for vauing the raw shrimp input. @ See
Preliminary Determingtion at 42684. The Department vaued the shrimp input using the publicly
avallable information from the audited financid statement of a Bangladeshi shrimp processor,
Apex. According to the Petitioners, the Department used this Apex vaue because it was
audited (and hence rdliable) and publicly available.

Responding to the Respondents= claim that the surrogate vaue data submitted in their
September 8, 2004 submission is public information, the Petitioners argue that this datais not
publicly avalable information. According to the Petitioners, the Respondents correctly note
that Adata of this sort is not generaly >publicly available= in Bangladesh, as evidenced by the
dearth of count size-specific shrimp input data provided to the Department thus far in this
investigation that would meet the >publicly avallable= standard normaly applied by the
Department (e.g., datamaintained and published periodicaly by government agencies).@ See
Respondents= September 8, 2004 submission at 14.

In their rebutta brief, the Petitioners argue that the Apex count size-specific shrimp values are
proprietary, closely guarded, and that in the real world companies scrupuloudy safeguard these
data and do not disseminate them. According to the Petitioners, there is a fundamentd
distinction between information which is available to the public at large and proprietary
information that is shielded from the public and then opportunigticaly entered into the public
record for the purpose of seeking a strategic advantage in an antidumping investigetion. The
Petitioners note that the Department, in previous cases, has recognized this ditinction. The
Petitioners cite, for example, the Natice of Preliminary Determination of Sdlesat Less Than
Fair Vaue: Certain Non-Frozen Apple Juice Concentrate from the People's Republic of China,
64 FR 65675 (November 23, 1999) (AApple Juice from the PRC@). In that case the
Department, in circumstances directly analogous to the ingtant investigation, declined to use
information that a party had placed on the public record regarding a surrogate producer of
apple juice because the information was proprietary and would be contrary to the
Department=s palicy of relying on publicly available datawhere possble. See Apple Juice
from the PRC, 64 FR at 65675 and 65679-80.

Responding to the Respondents= claim that the Department should not be inflexible in gpplying
its Apublicly available@standard, the Petitioners contend that the Department=s poalicy is not
inflexible and it does alow the Department to decide on information on a case-by-case basis.
According to the Petitioners, the Department has aready correctly and reasonably exercised its
discretion under this policy, dbet in a manner adverse to the Respondents. Therefore, the
Petitioners argue that there are no Apeculiar facts@in this case which would demand the
acceptance of proprietary datato value factors.

In their rebutta brief, the Petitioners reject the Respondents= contention that the Department
accepted Aprivate source public data@in recent reviews of crawfish from the PRC. See
Crawfish NSR August 2001 and accompanying Issues and Decison Memorandum at 3-8.
The Ptitioners argue that the circumstances in this investigation and Crawfish NSR August
2001 are dissmilar. The Petitioners note that in Crawfish NSR August 2001, the Department
used public and private-sourced data in determining the size of the crawfish most comparable to
the PRC crawfish producers= raw crawfish input. See Crawfish NSR August 2001 at 45003.
According to the Petitioners, the Respondents have failed to point out that in Crawfish NSR
August 2001 the Department sdlf-initiated a search for dternative sources of surrogate data for
the live crawfish input and sent ateam of andyststo Audrdiato verify surrogate value data
The Department officids met with Audrdian government officids aswel asindividuasin the
crawfish industry who confirmed the Audrdian government=sinformation. See Crawfish NSR
August 2001 at 45003. The Petitioners argue that there are three differences between this




investigation and Crawfish NSR August 2001: first, the Department self-initiated its search for
aternative sources of surrogate value data; second, the Department obtained identical
information from both the Australian government and private sources; and third, the Department
verified itsfindings. The Petitioners argue that the data provided by the Respondents lack any
indicia of reliability because they are not available esawhere, are not published, do not bear the
imprimatur of a government agency, and are un-audited and unverified. The Petitioners note
that in the Preliminary Determination, the Department chose audited Apex data that were not
count-size specific but were more reliable than the count-size specific data provided by the
Respondents. See Prdiminary Determination at 42684. The Petitioners contend that in
assessing the appropriateness and usability of surrogate value information, the Department=s
preferenceisfor publicly available information that is both reliable and specific to the
merchandise in question. The Petitioners assart that when presented with aternative surrogate
vauestha do not fully satisfy both criteria, the Department=s preference necessarily isfor
reliability over specificity, because rdiability is the touchstone of the Department=s surrogate
va uation methodology in non-market economy (ANME@) cases.

In their rebuttal brief, the Petitioners note that in a previous case, respondent pencil
manufacturers from the PRC aleged that the Department should have used pricing information
for logs contained in a private sudy prepared for the PRC respondents. The PRC respondents
argued that the study contained the most accurate pricing informeation for logs. However, the
Petitioners ate that the Department did not use the foreign producers= study and instead used
publicly available information from atrade journd. The Petitioners note that the Court of
Internationd Trade (ACIT@ sustained The Department’ s Position, stating that publicly
available information serves two purposes. it provides accurate information accepted by the
market, and second, it represents a reliable source insulated from conflicts of interest. The
Petitioners sate that the CIT found that the private-study information lacked the inherent
reliability that publicly available datainformation provides and that publicly available information
is a reasonable means of determining surrogate vaues, fostering both policy aims of finding the
best information available and calculating the most accurate dumping margins. See Writing
Instrument Manufactures Association v. United States, 21 CIT 1185, 984 F. Supp 629 (CIT
1997) (“Writing Indruments’). The Petitioners argue that the data in the Respondent=s
September 8, 2004 submission has not been accepted by the market, has not been published,
and is unverified and, therefore, unreligble,

The Petitioners contend in their rebutta brief, that the relationships between the participantsin
the Respondents= September 8, 2004 submission, upon which the Respondents relied for their
three sources of surrogate vaue data, bring the information=s neutrdity into doubt. The
Petitioners note that the Apex data were provided by Darden Restaurants (ADarden@).
According to the Petitioners, Darden purchases shrimp from 45 different countries (including
Indiaand Vietnam), and purchases shrimp from companies that are participating in antidumping
duty invedtigetions. See Petitioners= September 20, 2004 submission at Attachments|-2, 11,
and 12. The Respondents argue that Darden is opposed to the instant antidumping duty
investigations and testified in opposition to them at the Internationa Trade Commision’s
(“ITC”) hearingsin January. See Petitioners= September 20, 2004 submission at Attachment
I-5. According to the Petitioners, the data provided by Choice Trading Internationa (“Choice
Trading”) were turned over to its client Centra Seaway Company Inc. (“Central Seaway”) (an
interested party in the concurrent antidumping duty investigation on Indian frozen and canned
warmwater shrimp), which imports shrimp from Thailand, Vietnam, Chinaand India, al of
which are countries subject to the ingant investigation. See Petitioners= September 20, 2004
submission at Attachment 11-1 and 3-6. Contessa Food Products Inc. (“Contessa’) is an
importer of shrimp from Vietnam with more that 63% of its imports coming from a mandatory
respondent, Camimex. See Petitioners= September 20, 2004 submission at Attachment [11-1.



In their rebuttal brief, the Petitioners argue that the May 21, 2004 data submitted by the
Respondents are flawed and unrdiable. The Petitioners note that these are frozen shrimp prices
and that the Respondents are processors of raw shrimp.  According to the Petitioners, the
prices quoted by Overseas Limited may be a combination of prices from Bangladesh,
Myanmar, India, and Thailand, and therefore the submitted prices are not specific to
Bangladesh. Furthermore, the Petitioners contend, the Overseas Limited data are for sde
prices not purchase prices, are available for only one date during the POI, and have not
changed in the past eight months, indicating thet they are likely illudrative rather than actud.
See Peitioners= June 4, 2004 submission at 3 and Attachment 1. The Petitioners argue that
nothing has changed with respect to these data since the Prdliminary Determination, and the
Department should not use them in itsfind determination.

In their rebuttal brief, the Petitioners note that the Respondents argue that the Department
should use the average vaue for raw shrimp reported by the Bangladeshi shrimp processor
Bionic if the Department should choose to use asingle average, shrimp input vaue. The
Petitioners argue that the Bionic vaue is not superior to the Apex vaue smply because Bionic
produces only shrimp. The Petitioners note that while Apex processes shrimp aswell asfish,
Apex produces a negligible amount of fish, 3 percent by vaue, and 7% by volume. See
Petitioners= May 21, 2004 submission at Attachment 1. According to the Petitioners, Apex
processes more shrimp, by weight, than Bionic and therefore, for the find determination, the
Department should not replace the Apex shrimp vaue with that of Bionic, but weight average
them ingtead. See Petitioners= October 29, 2004 submission at 17.

The Department’s Position:
We agree with the Respondents and Petitioners in part.

Since the Preliminary Determingtion, the Respondents submitted atotal of four count-size
gpecific shrimp surrogate values: (1) count-size specific purchase data from Apex; (2) count-

s ze specific purchase data from Nationa Sea Food Industries, Ltd. (ANational@, a shrimp
processor in Bangladesh; (3) count-size specific purchase data from M/S Shipsa (AShipsa@
and M/S Padma Fish (APadma@), raw shrimp supplier agents in Bangladesh; and (4) count-
sze specific purchase data from F.J. Seafoods Internationa Limited (AF.J. Seafoods@), araw
shrimp supplier in Bangladesh. In addition, the Respondents submitted the 2003 (January-
December 2003) financid statements from Bionic, a shrimp processor in Bangladesh in support
of their argument that using an average unit value from afinancia statement as the Department
did in the Prliminary Determination could result in wide variations. Below isa summary of the
sources submitted by the Respondents.

Surrogate Values from Apex

The Respondents submitted non-public, quarterly quantity and value data for Apex=s raw
materia purchases for Apex=s 2002-2003 fiscal year (July 2002-June 2003) broken down by
product and a variety of Sizes as obtained by Apex. The Respondents assert that this data
directly tiesto Apex=s 2002-2003 public financid statements which the Department relied in
the Prliminary Determination  The Respondents note that most of the shrimp Apex purchased
was HOSO shrimp, but that a smal portion was HLSO shrimp. The Respondents explained
that this information was obtained through Darden, one of Apex=s U.S. customers.




Surrogate Values from National

The Respondents submitted non-public quantity and value data for National=s raw materia
purchases during the POI for five different count-sizes (1/20, 21/30, 31/44, 45/66 and
67/100). The raw materiad purchases from Nationa are identified asHOSO. The
Respondents explained that this information was obtained through Choice Trading, a buying
agent for Central Seaway, a U.S. importer of shrimp.

Surrogate Values from Shipsa and Padma

The Respondents submitted non-public quantity and value data for Shipsa=s and Padma=s raw
materia purchases during the POI for five different count-sizes (<20, <30, <44, <66 and
<100). Theraw materia purchases from Shipsaand Padma are identified as HOSO. The
Respondents explained that this information was obtained through Choice Trading, a buying
agent for Central Seaway.

Surrogate Value from F.J. Seafoods

The Respondents submitted the non-public quantity and value of F. J. Seafoods= raw materid
purchases during the POI for five different count-sizes (<20, 21/30, 31/44, 45/66 and 67/100).
The raw materia purchases from F. J. Seafoods are identified as HOSO. The Respondents
explained that thisinformation was obtained through Contessa, a U.S. importer of frozen shrimp
products.

Surrogate Value from Bionic

The Respondents noted that applying the same methodology used by the Department to
cdculate the surrogate vaue for shrimp from the Prliminary Determination, it is possible to
cdculate araw materias purchase average unit value from Bionic=s 2003 public financid
gatement. The Respondents also noted that this financia statement covers the entire POI.

Analysis

The Department recognizes that the data submitted above by the Respondents regarding
Apex=sraw shrimp purchases are count-s ze specific, however, we agree with the Petitioners
that they are not reliable sources for valuing the Respondents= raw shrimp input because they
are not publicly available, and thus not congstent with the Department=s |ong-established
practice of using public datain the selection of surrogate vaues. As noted by the Respondents,
section 351.408(c)(1) of the Department=s regulations Sate that Athe Secretary normally will
use publicly available information to va ue factors.@ Although the Department=s regulations do
not require reliance on publicly available datain dl instances, the Department has along-
standing practice and stated preference for publicly available information.®

A review of the data and how the data submitted by the Respondents were obtained
demondtrates that these data are not publicly available, with the exception of the financia
gtatement information from Bionic. For each of the four count-size specific shrimp surrogate
vaues, the Respondents obtained the information from athird-party who made a request for the
information to Apex, Nationd, Shipsa, Padma or F.J. Seafoods. We note that the

Respondents smply profess that by placing this data on the record, it is now publicly available.
The Department cannot consider this data publicly available, asit is not available to the public
without making a specific request to the Bangladeshi company, the guardians of the data, who
ultimately determine whether to provide the public with itsdata. As outlined in the Policy
Bulletin, it is the Department’ s preference to use publicly available information.

The non-public data supplied by the Respondents, while potentialy motivated by asincere
desire to assst accurate antidumping duty determinations, necessarily pose additiond issuesfor



the Department=s andysis. The Department has confidence in public data because they have
been accepted by the market as having some validity and by their very nature invite public
discourse asto their reliability. We do not have the same confidence in non-public deta
because we cannot know if the data released are free from conflicts of interest and what portion
of datathis represents. Thus, even if the Department were to accept this data, without access
to the dl the company=sinformation (source of the deta), it isimpossble to confirm that the
data are complete. In addition, it is not the Department’ s standard practice to conduct a
verification of the surrogate vaue data; verification of public detaiis not typicaly necessary
when they meet the criteria outlined in the Pdlicy Bulletin. The internal and externa vdidity of
such proprietary information is aso unknown without conducting a separate verification. In
short, unless the Department conducts a mini-investigation of such information, it will necessarily
be of uncertain religbility. The necessity of undertaking this burden is avoided through the use
of independently generated public information. The Department=s concerns are redoubled in
this case because the non-public data were provided through the agency of private companies
with adirect materia interest in the outcome of these investigations. Moreover, while these
data were provided to the Respondents, that, in and of itself, does not make the data publicly
available because the data obtained from Darden, Choice Trading and Contessa are not
insulated from a conflict of interest. See Writing Instruments 984 F. Supp. 629, 644 (CIT,
1997). Consequently, the Department is unable to rely on the Apex, National, Shipsa, Padma
or the F.J. Seafoods data submitted by the Respondents.®

With regard to the Respondents= references to Crawfish NSR August 2001, we agree with the
Petitionersthat in that case, the Department initiated the investigation for potentia surrogeate
vaue information and verified the data it found in that case. In this case, the Department did

not initiate a search for the count-size pecific surrogate vaue information, but put parties on
notice at the Prliminary Determingtion, that count-size specific surrogate vaue information was
preferred. Additionaly, with regard to the Respondent=s references to the Overseas Limited,
data we find that this data contained only alimited number of count-sizes. In addition, the data
listed the price offers as vaid until October 12, 2003, but did not specify the origina date of the
offer, making it unclear whether these prices were valid from October 1, 2003 to October 12,
2003 or if they were vaid during the entire POI.

As noted in our Preliminary Determingtion, the Petitioners and the Respondents have argued at
different times that count Size is an important factor since the start of this investigation when the
Department solicited comments regarding the creation of the control number used to cregte
conggtent and meaningfully categorized normd vaues and U.S. sdesfor cdculation of the
dumping margin. See Prdiminary Determination at 42683. Prior to the Preiminary
Determination, the Department received severd count-size shrimp surrogate vaues (e.g.,
newspaper articles, prices takes from a website, an indexed count-size specific surrogate value,
etc.) from the Respondents. In the Prdiminary Determination, the Department rejected the
count-size specific shrimp surrogeate val ues submitted by the Respondents and instead used an
average derived from the 2002-2003 (July 2002-June 2003) financid statements of Apex, a
shrimp processor in Bangladesh. However, the Department recognized that a shrimp surrogate
vaue broken out by count-size would be preferable. 1d. at 42684. In addition, the
Department held a public hearing on November 8, 2004 in accordance with Section
351.310(d) of the Department=sregulations. At the public hearing, the Respondents again

% The Department notes that none of the previous considerations exist as a general matter regarding
company data sourced from public, audited financial statements. Such information is specifically created to
be public, regardiess of any context, and has been examined in detail by an independent auditor who
provides un-biased, expert evaluations regarding the information. All these indicia of reliability are absent
from non-public information situationally made public in certain, specified contexts at the request of
influential customers.
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stressed the importance of using a count-size specific shrimp surrogate value. See Transcript
from Public Hearing: Antidumping Duty Investigation of Certain Frozen and Canned

Warmwater Shrimp from the Socidist Republic of Vietnam held at the Ronald Reagan Building
Internationa Trade Center, dated November 5, 2004 at 14.

Recognizing the importance of count Size specific surrogate vaues for shrimp, the main input,
but unable to rely on the surrogate value data submitted by Respondents, the Department has
caculated count size specific surrogate values for shrimp. The Department has calculated these
surrogate values by (1) establishing standard derived count sizes based on Urner Barry data,
(2) assgning Respondent count Sizes to the standard derived count sizes, (3) calculating the
weighted average count Size range for Vietnam, (4) vauing that weighted average count size
using the Apex and Bionic base price, (5) calculating the average price difference between the
standard derived count sizes reported by Urner Barry, and (6) applying the average price
difference to the Apex and Bionic base price and count Size, adjusting the surrogate vaue
upward and downward from the base.

The Department’ s cal culated count size specific surrogate vaues for shrimp are more
appropriate than values submitted by Respondents because the Department’ s data and
methodology are publicly available. The key Urner Barry data aso has the advantage of being
widdy used in the industry. Moreover, the resulting spread will be fully contemporaneous with
the period of investigation. By using Urner Barry data of severd sources of shrimp, the data
aso represents a broad market average. Findly, the Department’ s methodology has the
advantage of being insulated from potentia conflicts of interest. For adetailed discusson of the
caculation, please see the company-specific anadyss memorandum.

Comment 2: The Department=s Zer oing M ethodology

The Respondents note that in the Preliminary Determination, the Department utilized a
methodology that the World Trade Organization (AWTO@ Appellate Body has since found to
be WTO-inconggtent. Specificaly, the Respondents argue that when cd culating the dumping
margin, the Department increased any CONNUM-specific negative dumping marginsto zero, a
practice commonly referred to as Azeroing. @ The Respondents assert that the effect isto give
no credit to the negative margins of dumping, which inevitably increases the overdl margin.

The Respondents state that this practice was found to be WTO-inconsistent severd years ago
in a casefiled by India againg the European Union. See Appellate Body Report, European
CommunitiesBAntidumping Duties on Imports of Cotton-Type Bed Linen from India,
WT/DS141/AB/R, adopted 12 March 2001. According to the Respondents, the Appédlate
Body=sdecison in that case, despite various respondents= best efforts, was ultimately found
by the CIT not to gpply to the United States. However, since that decision, the Appellate
Body has made the same finding: that zeroing, even if utilized by the U.S. Department of
Commerce, isWTO-inconsstent. See The Timken Company v. United States (“Timke'),
354 F. 3d 1334, 1342 (Fed. Cir. 2004); see aso Corus Engineering Stedls, Ltd. v. United
States (“Corus”), 2003 CIT Lexis 110,3 28-30.

The Respondents a so note that the Appellate Body=s decison in another case involving lumber
was issued and adopted in August 2004, after the Department=s Prdiminary Determination
wasissued in the ingtant investigation. See Appellate Body Report, United StatesBFinal
Dumping Determination on Softwood Lumber from Canada (ALumber@, WT/DS264/AB/R,
adopted 31 August 2004. Furthermore, the Respondents argue, asthe CIT hasruled, thereis
no U.S. statutory requirement that zeroing be performed in calculating antidumping margins.
See SNR Roulements, et d., v. United States (“SNR”), Slip Op. 04-100, 1, 25 (August 10,
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2004). Given therecent WTO ruling in Lumber, and the fact that the statute does not prevent
the Department from halting its use of the zeroing methodology, the Respondents argue, the
Department is duty bound to abide by its WTO obligations and eiminate the use of zeroing in
itsfinad determination.

Department’s Postion:

We disagree with the Respondents and have not changed our calculation of the weighted-
average dumping margin for the fina determination. Specificaly, we made modd-specific
comparisons of weighted-average export prices with weighted-average norma values of
comparable merchandise. See section 773(c) of the Act; see also section 777A(d)(1)(A)(i) of
the Act. We then combined the dumping margins found based upon these comparisons,
without permitting non-dumped comparisons to reduce the dumping margins found on distinct
models of subject merchandise, in order to calculate the weighted-average dumping margin.
See section 771(35)(A) and (B) of the Act. This methodology has been upheld by the CIT in
Corus Engineering Steds, Ltd. v. United States, 2003 CIT Lexis 110,3 28-30; see dso Bowe
Passat Reiningungs-und Waschereitcechnik GmbH v. United States, 20 CIT 558, 572, 926 F.
Supp. 1138, 1150 (1996). Furthermore, in the context of an adminigtrative review, the Federa
Circuit has affirmed the Department’ s Satutory interpretation which underlies this methodol ogy
asreasonable. See The Timken Company v. United States, 354 F. 3d 1334, 1342 (Fed. Cir.
2004). Further, while the Respondents, citing SNR Roulements, argue that the statute does not
require the Department to apply this methodology, we note that the use of this methodology is
not only within our discretion, but is aso the generd practice of the Department.

The Respondents assert that the WTO Appellate Body ruling in Lumber renders the
Department’ s interpretation of the statute inconsistent with its internationd obligations and,
therefore, unreasonable. However, in implementing the Uruguay Round Agreements Act,
Congress made clear that reportsissued by WTO panels or the Appellate Body "will not have
any power to change U.S. law or order such achange” See the Statement of Adminidrative
Action SAA a 660. The SAA emphasizesthat "pand reports do not provide legd authority
for federd agencies to change their regulations or procedures. .. " Id. To the contrary,
Congress has adopted an explicit Satutory scheme for addressing the implementation of WTO
dispute settlement reports. See 19 U.S.C. 8 3538. Asisclear from the discretionary nature of
that scheme, Congress did not intend for WTO dispute settlement reports to autometicaly
trump the exercise of the Department’ s discretion in gpplying the statute. See 19 U.S.C. §
3538(b)(4) (implementation of WTO reportsis discretionary); see dso, SAA at 354 (“After
consdering the views of the Committees and the agencies, the Trade Representative may
require the agencies to make a new determination that is* not inconsstent” with the pand or
Appdlate Body recommendations...” (emphasis added)). Furthermore, the Federal Circuit and
the CIT have conagtently found that WTO rulings with respect to “zeroing” are not binding on
the Department. See Timken, 354 F. 3d at 1344; see dso Corus, 2003 CIT Lexis 110 at 28-
30.

Comment 3: Surrogate Value of Water

A. Water Ratesin Bangladesh

The Respondents argue that the water rates incurred by the rurd area of Chittagong should be
used to cdculate the surrogete value for water, not averaged with the urban water value for
Dhaka. According to the Respondents, the vast mgority of shrimp farming and processing in

Bangladesh occursin rura areas, not urban areas. See Respondents= May 21, 2004
submission a Exhibit SV-7.
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The Respondents contend that the inclusion of the Dheka weter value artificidly inflates the
surrogate value for water. According to the Respondents, the water rates incurred by
businesses in Chittagong are specific to the input in question because they accuratdy reflect the
water rates incurred in the production of frozen shrimp in Bangladesh. The Respondents argue
that the underlying rationale for using surrogate values is to determine the price that NME
respondents would have paid for a particular input were the Respondents conducting business
in amarket economy (AME@) country. See Rhodia, Inc. V. United States, 185 F. Supp. 2d
1343 (CIT 2001). According to the Respondents, the Department=s practice isto revise
surrogate vauesto reflect the actual business redlities of NME respondents in those casesin
which surrogate data allow for such adjusments. See Freshwater Crawfish Tail Meat From
the People's Republic of China: Find Results of Adminigtrative Antidumping Duty and New
Shipper Reviews, and Find Rescission of New Shipper Review 65 FR 20948 (April 19, 2000)
(A1997/1998 Crawfish Review@ at Comment 30, and Certain Helical Spring L ock Washers
From the People's Republic of China; Final Results of Antidumping Duty Adminidrative
Review 67 FR 8520 (February 25, 2002) (AHdicd Washers@ at Comment 2. Therefore, the
Respondents argue, because the Bangladeshi producers= experience mirrors that of the
Vietnamese producers= commercia experiences, the Department should rely on the more
representative Chittagong information in determining the surrogate vaue for water.

In their rebuttal brief, the Petitioners argue that the surrogate value for water should be derived
in the same way that the water value was derived in Vietnamese Frozen Fish Fillets, which isto
use the average water tariff rate based on the rates for industria use in two Bangladeshi cities,
Dhaka and Chittagong. See Notice of Find Antidumping Duty Determingtion of Sdesat Less
Than Fair Vaue and Affirmative Critical Circumstances Certain Frozen Fish Fillets from the
Socidigt Republic of Vietnam (AViethamese Frozen Fish Fillets@), 68 FR 37116 (June 23,
2003) and Accompanying Issues and Decison Memorandum at Comment 14. The Petitioners
contend that the single-city vauation methodology ignores both the Department=s two-source
methodology used in Viethamese Frozen Fish Fillets and the fact that the Respondents have
admitted that shrimp processing takes place in Dhaka. See Respondents= case brief at 23.
According to the Petitioners, for the fina determination the Department should continue to use
the same surrogate vaue for weter asit did in the Prdiminary Determination

The Department’s Position:

We agree with the Petitioners. We note that no party has chalenged the rdiability of the source
used by the Department to vaue water. What Respondents are chdlenging is the averaging of
the two vaues from the source. It isthe Department=s genera practice to use publicly
available data to establish surrogate vaues from the surrogate country to determine factor
prices that, among other things. represent a broad market average; are contemporaneous with
the POI; and are specific to the input in question. See Preliminary Determination at 42683.

The Department notes that the surrogate companies selected for the fina determination are
Apex, which islocated in Chittagong, and Bionic, which islocated in Khulna. The Asian
Development Banks=s Water Utility Book only contains weter vaues for Dhaka and
Chittagong; there is no vaue for water from Khulna on the record of this investigation.
Therefore, we disagree with the Respondents that there is an exact match to the specific input in
guestion because the record only contains avalue for water that covers the area of one of the
two surrogate company locations. Furthermore, the Department finds that the most accurate
way to derive a surrogate vaue for water isto ensure that it represents a broad market average
from Bangladesh. We note that Dhaka produces more than five times the amount of water as
Chittagong. In addition, we note that the record demondtrates that there are some shrimp
processors in Dhaka. Because there is no information on the record regarding water pricesin
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Khulna, we bdieve that an average of the Dhaka and Chittagong values is more representative
of abroad market average than only the water value from Chittagong. Adopting the
Respondents= methodology would nat, in this instance, be as representative as averaging the
two vaues on the record. Therefore, for thisfina determination, the Department will vaue
water based on the data from both Chittagong and Dhaka as it captures a broader market
average than what was suggested by the Respondents.

B. Water Value Conversion Error

The Respondents contend that the Department